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Defendants Robert and Janice Coleman appeal the trial court’s final judgment awarding
Paintiff/Appellee Loyal Featherstone Construction, Inc., the sum of $30,067.18 in this breach of
contract action. We reverse the trial court's judgment based on our conclusion that the record
contains insufficient evidence to support the trial court’s finding that the Colemans breached the

subject contrad.

The construction company instituted thisbreach of contract actionin June 1996 when
it filed acomplaint seeking damages and other relief against the Colemans. The complaint alleged
that in April 1995 the parties entered into a contract for the sale of a newly constructed residence
located at 7540 Starfire Cove in Memphis, Tennessee. The contract, which was attached to the
complaint and admitted in the answer, contained the following provisionsrel ative to the Colemans

obligation to close the sale upon the construction company’s completion of the home:

It is understood and agreed between the parties that Seller shall be
deemed to have performed this Contract as to construction of the
improvements when a clear final inspection has been obtained from
the FHA and/or DVA and/or the Shelby County Building
Department. . . . Purchaser shall completely inspect the residence
prior to closing with Seller or Seller’s Agent. Purchaser and Seller
shall agreein writing, thoseitemsthat will be repaired or completed
by Seller within areasonabletime. Seller will make hisbest effort to
correct al reasonable defects; however, it may not be possible to do
so prior to closing. Purchaser agrees to immediately close the said
loan and purchase the [subject] Property within three (3) working
days after the completion of Property, loan approval, and preparation
of closing documents. Failure of Purchaser to close within three (3)
working days after these conditions have been met can result in
forfeiture of dl monies paid to Seller, or in the alternative, acharge
of Twenty-five Dollars ($25.00) per day shal be assessed against
Purchaser for every day after the three (3) days Purchaser fails to
close this sale in order to reimburse Seller for costs in holding this
Property by Seller for Purchaser.

Thegravamen of the construction company’ scomplaint wasthat the Colemansbreached the contract
by failing to close the sale of the property by the scheduled closing date of January 31, 1996. The
complaint further alleged that on April 9, 1996, the Colemans counsel recorded the contract with
the Shelby County Register’ sOfficeat I nstrument Number FU 2741, thereby creating acloud on the
title of the subject property. The Colemans responded to the complaint by filing an answer and a

countercomplaint in which they sought specific performance of the contract and other relief.



Attrial, most of the evidence wasundisputed. Theinitial closing datewas scheduled
for August 31, 1995. On that date, however, the construction of the house was incomplete, so the
parties agreed to extend the closing date by several months. On January 2 or 3, 1996, the parties
compiled a punch list containing approximately twelve items which needed to be completed or
corrected. Loyal Featherstone, theowner of the congruction company, agreed to compl eteor correct
most of the items on the punch list. On January 18, 1996, however, Featherstone sent aletter to the
Colemans in which he refused to reframe the upstairs bathroom ceiling as requested by the
Colemans. Featherstone explained that reframing thebathroom ceiling woul d be too costly, and he

proposed an alternate method of addressing the problem, such as moving the shower head.

On January 26, 1996, at the request of the bank which had approved the Colanans
mortgage loan, an appraiser performed afinal inspection and appraisal of the home. The appraiser
indicated that all construction work was complete on that date. The bank previously had given its
final approval of the Colemans mortgage loan application on December 18, 1995, subject to
performance of thefinal appraisal. Taking the position that all conditions precedent for closing the
sale of the home had been met, therefore, the construction company insisted that the Colemansclose

the sale on or before January 31, 1996.

The Colemansdid not attend the schedul ed closing, and, thus, the closing didnot take
placeby January 31, 1996. The Colemansdecided notto attend the closing because, intheir opinion,
the construction of the homewas not complete. Accordingto the Colemans, Loyal Featherstonehad
failed to complete or correct many of the items on the punch list. In particular, the Colemans
contended that the upstairs bathroom ceiling was too low, and they did not want to close when
Featherstone had refused to repair the ceiling. Janice Coleman stated that the Colemanswould have

closed the sale if Featherstone had corrected the height of the bathroom caling.

On February 8, 1996, a Shelby County building inspector inspectedthe subject house
and issued afinal inspectionreport indicatingthat the house was substantially complete and that it
complied with all applicable codes. At the Colemans’ request, however, the building inspector
returned to the property on March 7 or 8 to reinspect the propeaty. On that date, the building

inspector discovered that he had made a mistake in issuing the final inspection report because a



portion of the ceiling in the upstairs bathroom was too low and did not conform with the building
codes. After the building inspector discussed the code violation with Loyd Featherstone,
Featherstone agreed to correct the height of the bathroom ceiling. By April 1, 1996, when the

building inspector again returned to the property, the bathroom ceiling had been corrected.

According to the building inspector, he ordinarily did not miss code violations of the
type involving the bathroom ceiling, but occasiondly violations did go undetected in the final
inspection. In such a situation, the building inspector’s usual practice was to ask the builder to
correct the problem. If the builder did nat correct the problem, the inspector would withdraw his
final inspection report. In this case, the building inspector did not withdraw the final inspection
report because Featherstone had corrected theviolation by April 1, 1996, when theinspector returned
tothe propertyasecondtime. Thebuildinginspector stated, however, that hewould havewithdrawn
the final inspection report if he had discovered that the problem had not been corrected when he

returned on April 1.

Inex pli cably, therecordissilent asto any effortsto closethe sale of theproperty after
the scheduled closing date of January 31, 1996. The construction company presented no testimony
or other evidence that Loyal Feaherstone attempted to schedule another closing date after
January 31, 1996, when the scheduled closing failed to take place; or after February 8, 1996, when
the Shelby County buildinginspector performed hisfinal inspection of the property; or after April 1,
1996, when Featherstone completed the work on the upstairs bathroom ceiling at the request of the

building inspector.

Although Loyal Featherstonefailed to testify asto any effortsto close the sale of the
property after January 31, 1996, Robert Coleman testified that when the Colemans met the building
inspector at the property on March 7 or 8, Featherstone informed the Colemans that they were not
allowed on the property, and he threatenedto call the police. Moreover, at the subsequent hearing
on damages,* Featherstone admitted that, sometime in March 1996, he indicated that he would not

sell the propertyto the Colemans becausethey had breached the contract by not attending the January

These proceedings were bifurcated in that the liability phaseof the trial was conducted
on December 18, 1996, while the hearing on damages took place on February 24, 1997.



1996 closing.

At the conclusion of the liability phase of the proceedings, the trial court found that
the Colemans breached the contract by failing to close the sale of the house. At the subsequent
hearing on damages, the trial court found the construction company’s total damages to be
$30,067.18, and the court entered a judgment for that amount in favor of the company. The trial
court’ s judgment also terminated the subject contract and ordered it expunged from the records of

the Shelby County Register’s Office This appeal by the Colemans followed.

On appeal, the Colemans have abandoned their claim for specific performance and
have limited their issues on appeal to whether the trial court erred in finding them to be in breach
of the subject contract and whether the court erred in awarding damages to the construction
company. Thisappeal, therefore, requires usto determine whether the conditions precedent of the
subject contract had occurred so as to impose upon the Colemansthe obligation to close the sal e of
the house by the schedul ed closing date of January 31, 1996. Contrary to thetrial court’ sruling, we
concludethat the necessary conditionsprecedent had not occurred and, thus, that the Colemans had

no obligation to close by January 31, 1996.

At trial, the construction company took the position that the occurrence of three
conditionstriggered the Colemans’ obligation to close the sale of the home: (1) theapproval of the
Colemans mortgage loan application by thebank; (2) thefinal appraisal performed by the appraiser
at thebank’ srequest; and (3) thefinal inspection performed by the Shelby County building inspector.
The record contains undisputed evidence that the Colemans’ |oan was approved on December 18,
1995, and that the final appraisal was performed on January 26, 1996. It also was undisputed,
however, that the final inspection was not performed by the building inspector until February 8,
1996, more than one week after the scheduled closing date of January 31, 1996. In light of the
undisputed evidence that the third condition precedent had not occurred by the scheduled closing
date, we conclude that the Colemans had no obligation to close by January 31, 1996, and, thus, that

they did not breach the contract by failing to close on that date.

On appeal, the construction company contends that the Colemans were required to



close by January 31, 1996, because the contrect’s final inspection requirement was satisfied on
January 26, 1996, when the appraiser for the bank performed his final inspection and appraisal.
Specifically, the construction company contends that the bank appraiser’ sfinal inspection satisfied
the contract’s requirement of obtaining “a clear final inspection . . . from the FHA and/or DVA
and/or the Shelby County Building Department.” In support of this contention, the construction

company’ sbrief assertsthat the“bank appraiser’ s certification [was] used for the FHA inspection.”

Weconcludethat thisargumentiswithout merit. After carefully reviewingtherecord
on appeal > we are unable to find any testimony or other evidence which would equate the bank
appraiser’ sfinal inspection and appraisal witha* clear final inspection . . . fromthe FHA.” Wealso
note that this is not the kind of fact of which this court may take judicial notice. See Ottinger v.
Ottinger, No. 03A01-9801-CV-00027, 1998 WL 497997, at *2 (Tenn. App. Aug. 20, 1998); Inre
Dowling, No. 01A01-9706-PB-00268, 1998 WL 13067, at *4 (Tenn. App. Jan. 16, 1998); T.R.E.

201(h).

We further conclude that the record fails to contain any evidence to support the
finding that the Colemans breached the subject contract by failing or refusing to close the sale after
the January 31, 1996, closing date. In order to recover for apurchaser’ s breach of acontract for the
saleof realty, the seller must demonstrate that he (the seller) was “able and ready to performhis part
of the contract, unless his inability was due to some act of the purchaser.” 92 C.J.S. Vendor &
Purchaser § 530 (1955) (footnotes omitted). Specifically, the seller “must perform, or offer to
perform, his part of the contract as a condition precedent to his right to maintain an action for its
breach by the purchaser, unless prior to the time set for performance the purchaser has repudiated
the contract or signified hisunwillingnessto comply therewith.” Id.; accord Lafferty v. Pate No.
01A01-9303-CH-00085, 1993 WL 312682, at *3 (Temn. App. Aug. 18, 1993) (indicating that, in
order to maintain breach of contract action, seller must prove readiness and willingnessto perform

or show sufficient justification for not having done so).

In the present case, the construction company failed to present any proof regarding

*The record on appeal does not include any trid exhibits.



itsreadiness or willingness to perform the subject contract after the Colemansfailedto closeby the
January 31 closing date.®* Aspreviously discussed, the construction company presented no evidence
that it offered to perform the contract after the January 31 closng date, after the February 8
inspection by the Shelby County building inspector, or after April 1 by which time the construction
company had corrected the bathroom ceiling’s code violation. The only evidence on this issue
suggeststhat, after January 31, 1996, L oyal Featherstone no longer wishedto sell the property to the

Colemans.

The construction company also presented no evidence that its failure to offer to
performwasjustified. Although the Colemans refused to close the sale on January 31, 1996, aswe
previously explained, the Colemans had no obligation to close at that time. Moreover, although the
Colemans insisted that the construction company repair the bathroom ceiling and other problems,
therecord contains no evidencethat the Colemans actually repudiated the contract at any time either
beforeor after January 31, 1996. Under these circumstances, we hold that the construction company

was not entitled to recover for the Colemans breach of contract.*

Wereversethat portion of thetrial court’ sjudgment finding the Colemansin breach
of contract and awarding damagesto the construction company, and weremand thiscausefor further
proceedings consistent with this opinion. Inasmuch as the Colemans have abandoned ther
counterclaim for specific performance, we leave in effect that portion of the trial court’s judgment
terminating the subject contract and ordering it expunged from the records of the Shelby County
Register’ sOffice. Costsof this appeal aretaxed to the construction company, for which execution

may issueif necessary.

FARMER, J.

%Inasmuch as the parties previously had extended the closing date, the parties apparently
did not consider time to be of the essence in the performance of the contract. See Tatum v.
Worsham, No. 03A01-9507-CH-00219, 1996 WL 87453, at *2 (Tenn. App. Mar. 1, 1996),
perm. app. denied (Tenn. May 28, 1996).

“Inasmuch as the record contans no evidence that the construction company offered to
perform the contract after February 8, 1996, when the building inspector performed hisfinal
inspection, we need not address what effect, if any, the inspector’ s subsequent discovery of the
ceiling’ s code violation had on the Colemans’ obligation to close the sale.



CRAWFORD, P.J., W.S. (Conaurs)

LILLARD, J. (Concurs)



